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UNITED STATES DEPARTMENT OF JUSTICE 


0 *- mstland 

OsAisatti. Goaalttce on the Aidlelirv 
fla tted Statue senate 
Wma&Lnst&a, D. C. 

Dear Senator: 

Jala in la response to ywr request for the views of 
the Dfigpertamt of Justice concerning the bin (8. iWp} "TO srasnd 
title 06 of the Halted State# code to provide far certain Judicial 
rm lev of adraialstmtlve reaxmho and suspensions of Federal em- 
ployees.** 

The bill would sand chapter @5 of title 03, Halted States 
Code, entitled iKLetrict Court#; Jtcrla41<rtlo©*. Coder present Sw, 
m action for xMastateaco* nay be trough t only la the District 
Cdrart for the metric* of Cnfadbla. See Blaolamr v. Queasr®, 3 *s£ @. 3 . 

>10 <13*0); aarabaU v. grotty, lS*> F. Sd’WTTcir.“TO3)j 08 u.e.c. 
* 133 d{b)| f3Tcvr* 8 < 31m purpose of tMa Mil i« to 

aactsnd the juMadietlon of the district court#, mend the wane pro- 
visions and alter tbs service of pro cess rules to psradt each actions 
to be brought in the district la Which the soployse 1 # sBC&oyad, a# 
veil a# 1# the District of coludble. Ha# Departeant of JUitle© cabas 
no zmamtmkaMxm m- the qp a ast&m of Whether actions for rMaatattcaaot 
or restoration should be psmtttod la district# other than the District 
of OolMsabio. 

Unto- present law actions for back pay mart be brought la 
the Court of GUkln#; the district courts have no jurisdiction over 
such action#. 08 D.S.C. <813M}(&}(8), lA§&. lb* Dapwrtaee* antes 

00 <sa Uil« hill Iwaaftey* a# t* flnsTil lift «a salami t.n 

sib tala cocplete relief «■* reinatatoasat #aS bach pay — la on# actlca 
la the district court. 

It should bo noted, however, that the bill also would permit 
action# for back pay aloas to ba brought la the district courts. There 
sp p sa rs to be no reason 'ffer burdening the district courts with these 
asses where the lime of rMaatafcaamt already baa been adslnlstratively 
detoralnod. idm m es$l aye® la reinstated on the ground that hla re- 
mow al was: unjustified, he suftcma&icnily becomes entitled to bock pay. 

5 U. 8 .C. 8650(b). ®» employee would have to bring an action for back 
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pay at this point only if there remained, an incidental question such, 
as whether or not he was entitle! to overseas allowance, sick or 
vacation leave or the amount of set-off for other earnings during the 
period. See e.g., Kalv. v. United States, 12k F. Supp. 65k (Ct. Cl« 
195k) $ Xmfmn v. United States , 93 F. Supp. 1019 (Ct. Cl. 19kQ). She 
logical form for determining these specialised and usually minor 
matters is the Court of Claims which has developed en expertise with 
respect to tbssa. 

i'or is it likely that a decision of the Court of Claims on 
hack pay would be inconsistent with a decision of the district court 
on reinstatement involving the -sense ea^loyee . She Oourt of Claims 
must sward rack pay when, the employer, has been reinstated in accordance 
with an order of the district court. 5 U.6.C. 8 652(b)} Green v. United 
States, 12k Ct. Cl. 186 (1953)* By the seme token, tea Court of Claims 
lias held that an oseployee denied reinstatement by tea District Court 
may not maintain an action for back pay in the Court of Claims . Edgar 
v. Un ited st a tes , 171 F. Supp. 2k3 (ct. Cl. 1959)} Larsen v. United 
Stat es, decided March 4, 1959? not yet officially reported. 

■3m third paragraph of tee bill, providing for "action against 
the appropriate officer or agency" s»y be geafo iguous. Under present law 
most of the agencies of tec United States may not be sued and actions 
for zeir.s festerment oust be brought against the agency head. Actions 
for bad: pay must be brought against tec United States. 28 U.S.C. 

§§13^ (d)(2) , lk91. Hie Supreme Court lias stated that it will not find 
that Congress has autborised one of its agencies to be sued eo nooine 
unless "it does so in explicit language." Black:aar v. guerr g7 3^2 U .S . 
51 2 (19 ,2) . It is not clear whether or not "tEe* provision inTthe bill 
for suits against te© "appropriate" agency would enable mi agency to 
be sued m nomine in reinstatement and back pay cases. 

The provision teat permits service of process anywhere in 
the United States changes the present rule with respect to tee terri- 
torial limits of effective service without adding to the effectiveness 
of tee bill, Buie 4(d)(5) of the federal Rales of Civil Procedure: pro- 
vides tiiat service of process upon an officer of tee United States 
shall be iaade by delivering a copy of tee summons and coiaplaint to such 
officer, fhus, even if service were permitted anywhere in tee United 
States, in moat instances service upon an agency head still would have 
to be made in. the District of Colisabia because that is tec only place 
the suExams could be delivered. Agency heats- are ordinarily tee only 
officers, against teem relief can be obtained in reinstatement eases. 
Slacfcaar v. Guer re, supra. The only effect of this provision would be 
to permit -x&ras merit of such officer® by subjecting them to service 
while they ere traveling away from their offices in tee District of 
Columbia. 
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jJOr is it necessary 1 to alter the affect of kule 4(4 which 
limits service of process to tine state is which the district court is 
held, It is suggested that the purpose of the hill could bo eccoeplished 
store effectively by tesertiug a provision similar to rule 4(d)(4) which 
provides for service upon the Halted States attorney for the district 
in which the action is brought. 

The bill is Halted to actions brought by ss^doyaes la the 
executive branch. The Useomlttee my wish to consider yfaerthev or mt 
it should apply to all ecployecs in the classified civil service as 
well as to executive employees. 

finally, the measure is ambiguous with respect to the scope 
of judicial review coiiteaplated, At the preamt time the District 
Court for the District of Colue&ie, tdiieh is the only court having 
Jurisdiction over reinstatacscnt cases, will review the actions of 
executive officials in disobeying sseentlve eaployeee only to tenure 
that the rslcvmt prewodural rewtxmeabB were cocplied with, 
v. YOutii , 2kO F. 2d 865 (D. C. Clr. 2 $ 56 ). Stesilarly, tn 
cases the Court of dates will not pass upon the laerit® of the chargee 
against an eeg&Oyee but only will review the procedural aspect© of the 
caoc. Ultt ner v. United St ates , ?6 F. Cupp. 110 (Ot. Cl. lp4o) . 'fills 
Mil aeparrarSy 1® intended to retain those limitation in the leu by 
providing that nothing in the bill "shall affect the scope of review 
of any court." 33ut the bill would esetenu jurisdiction, to review rcls- 
statesamt m& back pay cases to 0001 %# that heretofore could mt review 
those oases to any oaetont. It would bo nore deeirsLle, Ifearefore, to 
state sop* eeely the extant of the scope of review aosfteqplat^d %y the 
bill. 

Imte«tally, it is aotofi that the measure refer® to the 
"District Oourt for the Territory of Alaska". Hals reference win 
require auaendjaeat in view of Alaska's statehood. 

The Bureau of the Budget has advised that- there is no 
objection, to the submission of this report.. 

Sincerely yours, 


Lawrence d. Walsh 
Deputy .Attorney General 
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